
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
- - -- --- -- -- - -- - -- - ----- - -- -- - - --- - ---- - -- --- - --- --- -- ---- -- - - -- )(

INRE MASTER FILE NO.
CV -96-5238

(Gleeson, J.) (Man, M.J.)VISA CHECK/ASTERMONEY ANTITRUST
LITIGATION
-- -- -- -- --- - --- --- - - - -- - ---- -- - --- -- -- - -- - ---- -- - -- -- - ---- -- - -- )(

This Document Relates To
All Actions:
-- ---- -- --- - -- - --- - ---- - -- -- -- --- - -- -- - -- - -- ---- --- -- ----- - - - -- )(

DECLARTION OF JEFFREY I. SHINDER IN SUPPORT OF
LEAD COUNSEL'S SUPPLEMENTAL APPLICATION FOR
FEES AND REIMBURSEMENT OF COSTS AND EXPENSES

I, Jeffrey i. Shinder, under penalty of perjury under the laws ofthe United States of

America, declare as follows:

1. I am Managing Partner of the law firm Constantine Canon LLP ("Constantine

Canon" or "Lead Counsel"). We submit this Declaration in support of Lead Counsel's

application for an award of attorneys' fees biled in connection with services rendered to the

Class in the above-entitled action from July 2006 through June 2007, and for the reimbursement

of costs and e)(penses incurred by the Class during the same time frame.

2. Lead Counsel fies this supplemental application pursuant to (a) this Court's

February 9,2005 Order; (b) Paragraph 17 of the June 13,2003 Notice of Settlement Agreements

(which provides that Lead Counsel "may, from time to time (after August 18,2003) petition the

Cour for reimbursement of fees, costs and e)(penses from the Settlement Funds, including fees

incurred... while administering the Settlement Funds (including the plan of allocation and

distribution)"); (c) Paragraphs 14 of the June 4,2003 Settlement Agreements with Visa and with

MasterCard (which provide that Lead Counsel "reserves the right to make additional applications

for fees, costs, and e)(penses incurred in obtaining Final Settlement Approval and administering
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the Settlement"), and which were approved as part of the Final Approval of the Settlement

Agreements, Plan of Allocation, and Fee Petition (In re Visa Check/MasterMoney Antitrust

Litig., 297 F. Supp. 2d 503 (E.D.N.Y. 2003), aff'd sub nom. Wal-Mart Stores, Inc. v. Visa U8.A.,

Inc., 396 F.3d 96 (2d Cir.), cert. denied sub nom. Leonardo's Pizza by the Slice, Inc. v. Wal-Mart

Stores, Inc., 544 U.S. 1044 (2005)); (d) this Court's November 14,2006 Order; (e) the Order of

the Special Master dated December 29,2006, requiring that all fee applications be submitted on

a yearly basis, with the first such application due on or before July 31,2007; and (f) Orders of

the Special Master dated September 10,2007 and September 27,2007, granting Lead Counsel's

request for an e)(tension of time to submit this supplemental application, now due on or before

October 15, 2007.

3. The factual matters set forth and the assertions made herein are true and correct to

the best of my knowledge, information and belief.

4. Constantine Cannon serves as Lead Counsel for the Class in this action. The

work performed by our attorneys and staff has been, for the most part, under my supervision. It

has been conducted effectively, effciently, and economically, and to avoid unecessary

e)(penditures oftime and e)(pense. The work conducted from July 2006 through June 2007

included work devoted principally to administering the claims process and the distribution of the

Settlement Funds to Class Members, ensurng compliance with the Settlement Agreements,

investing and preparing the groundwork for securitizing the Settlement Funds (including

e)(tensive discussions with the underwriters and MasterCard concerning the e)(tent of cooperation

it can and should provide to the securitization), and work concerning the United States'

application to participate in the settlement distribution.
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LODESTAR

5. Constantine Cannon spent a total of 1,214.00 hours on this litigation during the

period of July 2006 through June 2007. The firm's lodestar for the time spent on this litigation

during this period is $319,991.25. The lodestar is based on the firm's customary rates and on

actual hours billed, and includes no estimates for future time to be biled. Lead Counsel

anticipates that it wil be making additional applications for fees, costs, and e)(penses incurred on

behalf of the Class for work post-dating June 30,2007. A breakdown of the lodestar by attorney,

paralegal and technology support employee from July 2006 through June 2007 is as follows:

Attorne s
Constantine, Lloyd
Begleiter, Robert L.
Shinder, Jeffrey i.
Mahoney, Stacey Ane
Kayan, S. Michael
Roth, Amy N.
Peters, Michelle A.
Kapoor, Anur

47.25 $725 (2006)

93.50 $530 (2006); $600 (2007)

33.75 $480 (2006); $545 (2007)

47.50 $470 (2006); $525 (2007)

5.25 $380 (2007)

365.00 $300 (2006); $345 (2007)
20.25 $285 (2006); $345 (2007)

1.25 $275 (2006)

Parale als
Morrson, Kevin

Montero, Franlin

Krendler, Sara

Ma)(field, Julia

Murphy, Jeremy

Seelig, Matthew
U scinski, Krstin

28.50 $125 (2006; 2007)

5.50 $120 (2006; 2007)

76.00 $110 (2006)

425.50 $110 (2006); $125 (2007)
6.75 $110 (2006); $125 (2007)

5.00 $110 (2006)

47.50 $110 (2006)

Technolo
Rana, Jay

ort
5.50 $180 (2006)

Totals 1,214.00

$34,256.25
$52,722.50
$16,752.50
$23,782.50
$1,995.00

$113,943.75
$6,011.25

$343.75

$3,562.50
$660.00

$8,360.00
$50,075.00

$761.25
$550.00

$5,225.00

$990.00

$319,991.25

i The rates reflected herein for 2007 began in February 2007. For January 2007, Lead Counsel's 2006 rates

remained in effect.

3 96023. i

Case 1:96-cv-05238-JG-JO     Document 1367      Filed 10/04/2007     Page 3 of 16



6. Using the same criteria that Lead Counsel and its outside auditor used in

conjunction with the August 18, 2003 Petition for Fees and Reimbursement for Costs and

E)(penses, we audited Constantine Cannon's time records for the period that is the subject of this

supplemental application. Based on this audit, we cut fees in the amount of$2,629.25, which

reflects a total deduction of 10.75 hours. This deduction in fees and hours has been e)(cluded

from Lead Counsel's $319,991.25 application for fees.

EXPENSES

7. A total of $ 1 ,048,482.05 in e)(penses has been biled in connection with this

litigation from the period of July 2006 through June 2007, for which we request payment. These

e)(penses are broken down into summar categories as follows:

Consultin CRA International, Inc.
N & A Consulting LLC
Apco Worldwide
Cannonade Capital LLC
Total Consultin

$196,244.85
$203,857.83

$16,469.49
$497,160.00
$913,732.17

Counsel Brown Rudnick
Total Counsel

$86,360.68
$86,360.68

Constantine Cannon F edE)(
Le)(is
Litigation Support
Meals
Messenger
Offsite Storage
Online Research
Photocopies
Postage
Special Master
Telephone

$98.27
$324.46

$81.28
$193.53
$104.94

$1,850.74
$174.80
$598.40

$9.77
$42,087.98

$1,656.57
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Transcription Service $523.42
Travel & Transportation $187.40
Westlaw $497.64
Total Constantine Cannon $48,389.20

Total Expenses Biled $1,048,482.05

8. The e)(penses billed to this litigation are reflected in Constantine Cannon's books

and records. These books and records are prepared from e)(pense vouchers and check records,

and are an accurate record of the e)(penses billed.

9. Using the same criteria that Lead Counsel and its outside auditor applied to the

August 18,2003 Petition, we audited Lead Counsel's e)(pense records for the period in question.

This audit resulted in a deduction of $10,439.22 in e)(penses (including $3,796.23 in consulting

e)(penses and $6,642.99 in Constantine Cannon e)(penses). This deduction has been e)(cluded

from the summary e)(pense categorization set forth above, and from Lead Counsel's application

for payment of$I,048,482.05 in e)(penses.

CONSUL TING EXPENSES

10. Consistent with the Special Master's request for additional information to

facilitate her review of Lead Counsel's previous supplemental request for the reimbursement of

costs and e)(penses, Lead Counsel provides the following additional detail regarding the

Consulting E)(penses referenced in the table, above. Consistent with previous representations

made to the Cour, Lead Counsel will provide a copy of the original invoices received from these

four consultants to the Special Master for an in camera review.

11. Lead Counsel requests a total of $913,732.1 7 in consulting e)(penses biled in

connection with this litigation from the period of July 2006 through June 2007. This amount

reflects Lead Counsel's reduction of consulting e)(penses by a total of$3,796.23, as detailed

furher in this section.
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12. These consulting e)(penses are broken down as follows:

CONSULTING ITEM AMOUNT

CRA International, Inc. $196,244.85
N & A Consulting LLC $203,857.83
Apco Worldwide $16,469.49
Cannonade Capital LLC $497,160.00

A. CRA International. Inc.

13. From July 2006 through June 2007, Lead Counsel was biled $198,459.85 in

e)(penses by its economic consultant, CRA International, Inc. ("Charles River Associates" or

"CRA"). This amount reflects the total amount biled by CRA for work performed on behalf of

the Class from June 10,2006 through July 6,2007, as well as e)(penses biled in connection with

that work.

14. As Lead Counsel has previously conveyed to the Court, CRAhas provided the

e)(pert economic analysis for this Class during this case, and Lead Counsel has continued to

utilize that e)(pertise since the Settlement Agreements were reached. CRA has continued to work

closely with Lead Counsel regarding implementation of the plan of allocation and the

distribution of the Settlement Funds to Class Members.

15. CRA continues to perform multiple functions connected to the plan of allocation

and the distribution. For e)(ample, CRA has continued to work closely with the Claims

Administrator to assist with the distribution process, for e)(ample, by data checking the amounts

of the distributions by the Claim Administrator for accuracy; implementing the transaction

methodology for the PIN debit portion of the distribution and estimating PIN debit purchase

volumes; and estimating credit and off-line debit transaction volumes and payments for Class

Members. CRA has continued to work with the Claims Administrator and merchants regarding

challenges to the amount of the merchants' distributions and in conjunction with the application
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of the United States to participate in the settlement distribution. Each of these tasks has been

engaged in for the benefit ofthe Class. Lead Counsel anticipates that CRA wil continue to play

an important role in the distribution.

16. CRA has submitted invoices to Lead Counsel for the period of June 10, 2006

through July 6,2007, that contain daily time entries with a description of the work conducted and

the amount of time e)(pended (organized by person), as well as the e)(penses incurred by CRA in

connection with its work on this matter. Lead Counsel has reviewed each of these invoices to

determine whether the efforts undertaken were done for the benefit of the Class.

17. Durng this time frame, CRA e)(pended a total of735.38 hours (constituting a

deduction of 6. 10 hours from the 741.48 hours that CRA set forth in its invoices, as detailed

below) in this representation. CRA's biling rates ranged from $105/hour for support staff to

$530/hour for the supervisory work of Vice President, Craig Romaine. The majority of the work

was done by Stephen Kletter, a Principal at CRA (at a rate of$385/hour). Mr. Kletter's effort

was significantly assisted by work completed by associates/analysts (at rates ranging from

$185/hour to $195/hour). CRA's biling rates are consistent with the rates charged by other

economic firms of this caliber. CRA also incurred $1,282.00 in e)(penses durng this time frame.

18. As a result of its review ofCRA's invoices, Lead Counsel has reduced its request

for fees and e)(penses paid to CRA by $2,215.00. These reductions constitute $933.00 in fee

deductions (constituting 6.10 hours at rates ranging from $105/hour to $385/hour) for work done

in connection with preparing invoices and to eliminate duplicative time entries. These reductions

further eliminate $1,282.00 in e)(penses for which there was insuffcient back-up or that

apparently did not pertain to this case. Accordingly, the total amount of e)(penses for CRA that

Lead Counsel hereby requests from the Court is $196,244.85.
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B. N & A Consultin2: LLC

19. From July 2006 through June 2007, Lead Counsel was biled $204,394.06 in

e)(penses by N & A Consulting LLC ("Noblett & Associates" or "Noblett"). This amount

reflects the total amount biled by Noblett for work performed on behalf of the Class from June

1,2006 through June 29,2007, as well as e)(penses biled in connection with that work. This

amount also reflects a reduction in Noblett's total e)(penses for this time frame of a Cour-

ordered credit in the amount of $2,562.28, which is based on deductions set forth in Special

Master Wilco)('s Report and Recommendation dated September 26,2006 (at 11), and so ordered

by the Court on November 14,2006.2

20. Michael McCormack is the sole individual from Noblett who has performed work

on behalf of the Class. Mr. McCormack was retained by Lead Counsel to provide consultative

services in support of the plan of allocation. As Lead Counsel has previously informed the

Court, before joining Noblett, Mr. McCormack worked in merchant acquiring for the Wells

Fargo bank. In that function, he developed an e)(pertise concerning the various ways that

acquirers and Visa capture and maintain merchant data. This e)(pertise has proven critical to the

e)(ecution of the plan of allocation and has provided a tremendous benefit to the Class.

21. Durng this time frame, Mr. McCormack has continued to work directly with

Lead Counsel and the Claims Administrator to ensure that Class Members receive the optimal

amount through the distribution process. Mr. McCormack has continued to interface directly

with Class Members that have submitted consolidated claim forms to ensure that their

consolidation captures all of their store locations and divisions. Mr. McCormack continues to

undertake necessary research when presented by a merchant with a complicated claim,

particularly when resolution of the issues related to the claim would benefit from his e)(pertise

2 This reduction is reflected on Noblett's January 2007 invoice for expenses incurred in December 2006.
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