
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

--- - ------- --- --------------- - ---- ------- --- ---- - --------- - --- -x
INRE MASTER FILE NO.

CV-96-5238
(Gleeson, J.) (Man, M.J.)

VISA CHECKIASTERMONEY ANTITRUST
LITIGATION

---- ----------------- --- ---- ----------------------- - -- ------ ---x

This Document Relates To
All Actions:

----- ------ --- --- --- --- - ------ -------- ---------- -- ---- --------- x

DECLARTION OF JEFFREY I. SHINDER IN SUPPORT OF
LEAD COUNSEL'S APPLICATION FOR FEES AND

REIMBURSEMENT OF COSTS AND EXPENSES
FOR THE OCTOBER-DECEMBER 2007 PERIOD

I, Jeffrey i. Shinder, under penalty ofperjury under the laws of the United States of

America, declare as follows:

i. I am Managing Parner of Constantine Canon LLP ("Constantine Canon" or

"Lead Counsel"), a nationally recognized law firm specializing in antitrust litigation, complex

commercial litigation and arbitration, governent relations and legislative affairs, regulatory

policy, and employment and employee benefits dispute litigation and arbitration, with offces in

New York, New York and Washington, D.C. We submit this Declaration in support of 

Lead

Counsel's application for an award of attorneys' fees biled in connection with services rendered

to the Class in the above-entitled action from October 2007 through December 2007, and for the

reimbursement of costs and expenses incurred by the Class durng the same period.

2. Lead Counsel files this application pursuant to (a) this Cour's February 9, 2005

Order; (b) Paragraph 17 of the June 13,2003 Notice of Settlement Agreements (providing that

Lead Counsel "may, from time to time (after August 18,2003) petition the Court for

reimbursement of fees, costs and expenses from the Settlement Funds, including fees incurred...
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while administering the Settlement Funds (including the plan of allocation and distribution)");

(c) Paragraphs 14 of the June 4,2003 Settlement Agreements with Visa and with MasterCard

(which provide that Lead Counsel "reserves the right to make additional applications for fees,

costs, and expenses incured in ... administering the Settlement"), which were approved as par

of the Final Approval of the Settlements, Plan of Allocation, and Fee Petition (In re Visa

Check/MasterMoney Antitrust Litig., 297 F. Supp. 2d 503 (E.D.N.Y. 2003), aff'd sub nom. Wal-

Mart Stores, Inc. v. Visa u.s.A., Inc., 396 F.3d 96 (2d Cir.), cert. denied sub nom. Leonardo's

Pizza by the Slice, Inc. v. Wal-Mart Stores, Inc., 544 U.S. 1044 (2005)); (d) the Cour's

November 14, 2006 Order; (e) the Special Master's December 29,2006 Order; and (f) the

Cour's November 14,2007 Order, granting Lead Counsel's October 10,2007 request to make

quarerly petitions for reimbursement to the Special Master.

3. The factual matters set forth and the assertions made herein are true and correct to

the best of my knowledge, information, and belief.

4. Constantine Cannon serves as Lead Counsel for the Class in this action. The

work performed by our attorneys and staff has been largely under my supervision. It has been

conducted effectively, effciently, and economically, and to avoid unecessary expenditures of

time and expense. The work conducted from October 2007 through December 2007 included

efforts dedicated primarily to administering the claims process and distributing Settement Funds

to Class Members (including handling Class Member appeals, disputes and concerns, and

working with and overseeing the efforts of the Claims Administrator, The Garden City Group,

regarding Class Member challenges, consolidations, and the December 2007 payment

distribution); investing and preparng the groundwork for securitizing the Settlement Funds

(including continued extensive discussions with MasterCard executives concerning the extent of
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the cooperation that MasterCard can and should provide to the securtization); preparng for the

upcoming PIN debit claims process; and ensuring Settlement compliance.

LODESTAR

5. Constantine Canon spent a total of 185.50 hours on this litigation durng the

October-December 2007 period. The firm's lodestar for the time spent during this period is

$72,630.00. The lodestar is based on the firm's customary rates and on actual hours biled, and

includes no estimates for future time to be billed (Lead Counsel wil be making additional

applications for fees, costs, and expenses incurred on behalf ofthe Class for work post-dating

December 31, 2007). A breakdown of the lodestar by attorney and paralegal from October 2007

through December 2007 is as follows:

Attorne s
Cannon, Stephen
Be leiter, Robert L.
Shinder, Jeffrey i.
Mahoney, Stacey Ane
Anderson, Todd
Roth, Amy N.
Peters, Michelle A.

6.50
27.00

9.75
3.00
4.00

94.00
28.50

Parale als
Morrson, Kevin
Murhy, Jeremy

Ruan, Lin

10.25
0.50
2.00

Totals 185.50

$650
$600
$545
$525
$370
$345
$345

$4,225.00
$16,200.00
$5,313.75
$1,575.00
$1,480.00

$32,430.00
$9,832.50

$125
$125
$115

$1,281.25
$62.50

$230.00

$72,630.00

6. These rates, including between $115/hour and $ 125/hour for paralegals, between

$345/hour and $370/hour for senior-level attorneys, and between $525/hour and $650/hour for

partner attorneys, are in line with or below the rates biled by other nationally recognzed firms

specializing in antitrst and complex commercial litigation that offer experience and service
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comparable to Constantine Canon, and that provide services to clients nationwide and/or are

similarly located in Manattan and practicing in the Eastern and Southern Districts of New York.

7. Using the criteria that Lead Counsel and its outside auditor used in conjunction

with the August 18,2003 Petition for Fees and Reimbursement for Costs and Expenses, we

audited Constantine Canon's time records for the October-December 2007 period. Based on

this audit, we cut fees in the amount of $131.25, which reflects a total deduction of 0.25 hours.

This deduction has been excluded from Lead Counsel's $72,630.00 application for fees.

EXPENSES

8. Lead Counsel requests payment for a total of $149,409.09 in expenses that have

been biled in connection with this litigation for the October-December 2007 period.

9. These expenses are broken down into sumary categories as follows:

Consultin CRA International, Inc. $31,797.75
N & A Consulting LLC $24,565.31
Canonade Capital LLC $91,380.00
Apco Worldwide $1,028.42
Total Consultin $148,771.48

Counsel Brown Rudnick $31.50
Total Counsel $31.50

Constantine Cannon Federal Express $17.73
Photoco ies $33.70
Messenger Service $46.64
Offsite Storage $338.70
Online Database Research $10.08
Postage $0.58
Telephone $ 106.66
Westlaw Database Research $52.02
Total Constantine Cannon $606.11

Total Ex enses Biled $149,409.09
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10. These expenses are reflected in Constantine Canon's books and records (which

are prepared from expense vouchers and check records), and are an accurate record of 

the

expenses billed.

11. Using the criteria that Lead Counsel and its outside auditor applied to the August

18,2003 Petition, we audited Lead Counsel's expense records for the October-December 2007

period. This audit resulted in a deduction of$333.01 in expenses (including $325.76 in

consulting expenses and $7.25 in Constantine Cannon expenses). This deduction has been

excluded from the sumary expense categorization set forth above, and from Lead Counsel's

application for payment of $149,409.09 in expenses.

CONSULTING EXPENSES

12. Consistent with the Special Master's request for additional information to

facilitate her review of Lead Counsel's previous requests for the reimbursement of costs and

expenses, we provide the following additional detail regarding the Consulting Expenses

referenced in the table, above. As with previous representations made to the Court, Lead

Counsel will provide a copy of the original invoices received from these consultants to the

Special Master for an in camera review.

13. Lead Counsel requests a total of$148,771.48 in consulting expenses billed in

connection with this litigation for the October-December 2007 period. This amount reflects

Lead Counsel's reduction of consulting expenses by a total of$325.76, as detailed fuher in this

section.

I
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14. These consulting expenses are broken down as follows:

CONSULTING ITEM AMOUNT

CRA International, Inc. $31,797.75
N & A Consulting LLC $24,565.31
Cannonade Capital LLC $91,380.00
Apco Worldwide $1,028.42

A. CRA International. Inc.

15. From October 2007 through December 2007, Lead Counsel was biled $31,970.25

in expenses by its economic consultant, CRA International, Inc. ("Charles River Associates" or

"CRA"). This amount reflects the total amount biled by CRA for work performed on behalf of

the Class from September 29,2007 through January 18,2008, as well as expenses billed in

connection with that work.

16. As Lead Counsel has previously conveyed to the Court, CRA has provided the

expert economic analysis for the Class durng this case, and Lead Counsel has continued to

utilize that expertise since the Settlement Agreements were reached. CRA has continued to work

closely with Lead Counsel regarding implementation of the Plan of Allocation and the

distribution ofthe Settlement Funds to Class Members, and to perform multiple fuctions in

connection with the Plan of Allocation and the distribution.

17. During the October-December 2007 period, CRA has continued to work closely

with the Claims Administrator to assist with the distribution process, by fuher implementing the

transaction methodology for the PIN debit portion of the distrbution (which CRA developed and

understands well); estimating Class Members' PIN debit purchase volumes and distributions;

assisting in the resolution of Class Member challenges; and estimating credit and off-line debit

payments for the December 2007 distrbution. CRA has also assisted Lead Counsel by

supplementing its high-level analysis regarding the economic basis and rationale for securitizing
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the Settlement Funds. Each of these tasks has been engaged in for the benefit ofthe Class, and

Lead Counsel anticipates that CRA wil continue to play an important role in the distribution.

18. CRA has submitted invoices to Lead Counsel for the period of September 29,

2007 through January 18, 2008, that contain daily time entres with a description ofthe work

conducted and the amount oftime expended (organized by person), as well as the expenses

incurred by CRA in connection with its work on this matter. Lead Counsel has reviewed each of

these invoices to determine whether the efforts undertaken were done for the benefit of the Class.

19. Durng this time frame, CRA expended a total of 109.97 hours (constituting a

deduction of 1.50 hours from the 111.47 hours that CRA set forth in its invoices, as detailed

below) in this representation. CRA's biling rates ranged from $115/hour for support staffto

$565/hour for the supervisory work of Vice President, Craig Romaine. The vast majority of the

work during this period was performed by CRA economic associates (60.00 hours at rates

ranging between $215/hour and $235/hour); by Stephen Kletter, a Principal at CRA (36.85 hours

at rates ranging between $385/hour and $420/hour); and by CRA consulting associates (10.07

hours at a rate of$250/hour). i A total of 1.75 hours was biled by Mr. Romaine.

20. While CRA's biling rates are consistent with the rates charged by other economic

firms of this caliber, CRA has discounted certain hourly rates for work performed on behalf of

the Class. The pre-November 2007 rate ($385/hour) for Mr. Kletter reflects a discount of

$45/hour below his standard hourly rate (or more than ten percent); the curent rate ($420/hour)

for Mr. Kletter reflects a discount of $ 55/hour below his standard hourly rate (or more than

eleven percent); the pre-November 2007 rate ($215/hour) for CRA economic associates reflects a

1 The hourly rate ranges set forth, above, reflect a firm-wide rate increase employed by eRA effective November

2007.
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discount of more than two percent oftheir standard hourly rate; and the pre-November 2007 rate

for support staff reflects a discount of more than four percent.

21. As a result of its review ofCRA's invoices, Lead Counsel has reduced its request

for fees paid to CRA by $172.50, representing a deduction in fees (constituting 1.50 hours at a

rate of $115/hour) for work done in connection with preparng invoices. Accordingly, the total

amount of expenses for CRA that Lead Counsel hereby requests from the Court is $31,797.75.

B. N & A Consultinf! LLC

22. From October 2007 through December 2007, Lead Counsel was biled $24,718.57

in expenses by N & A Consulting LLC ("Noblett & Associates" or "Noblett"). This amount

reflects the total amount biled by Noblett for work performed on behalf of the Class during the

October-December 2007 period, as well as expenses biled in connection with that work.

23. Michael McCormack is the sole individual from Noblett who has performed work

on behalf of the Class. Mr. McCormack was retained by Lead Counsel to provide consultative

services in support of the Plan of Allocation. As Lead Counsel has previously informed the

Court, before joining Noblett, Mr. McCormack worked in merchant acquiring for the Wells

Fargo bank. In that function, he developed an expertise concerning the various ways that

acquirers and Visa capture and maintain merchant data. This expertise has proven critical to the

execution of the Plan of Allocation and continues to provide a tremendous benefit to the Class.

24. During the October-December 2007 time frame, Mr. McCormack has continued

to interface directly with Class Members that have submitted consolidated claim forms to ensure

that their consolidation captures all of their store locations and divisions. He has continued to

undertake necessary research when presented by Class Members with disputed or complicated

claims (paricularly when resolution of the issues related to those claims would benefit from his
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expertise and knowledge regarding how acquirers capture merchant information). Mr.

McCormack has continued to work directly with Lead Counsel and the Claims Administrator to

ensure that each Class Member receives its optimal amount through the distribution process, and

he has continued to work with the Visa Transactional Database in order to facilitate the ongoing

distribution process. Each of these tasks has been for the benefit of the Class. Lead Counsel

continues to anticipate that Noblett, through Mr. McCormack's efforts, wil remain an important

part of the distribution team for the foreseeable future.

25. Noblett has submitted invoices to Lead Counsel for the October-December 2007

period, detailing on a daily basis the work performed by Mr. McCormack and the time expended

in completing that work, as well as the expenses incured by Mr. McCormack in connection with

his work on this matter. Lead Counsel has reviewed these invoices to determine whether the

efforts undertaken were done for the benefit of the Class.

26. During this time frame, Mr. McCormack expended a total of 92.00 hours

(constituting a deduction of 1.00 hour from the 93.00 hours that Noblett set forth in its invoices,

as detailed below) in this representation. Mr. McCormack's rate was $265/hour throughout the

October-December 2007 period.

27. As a result of its review of Noblett's invoices, Lead Counsel has reduced its

request for expenses paid to Noblett by $153.26. These reductions represent $153.70 in fee

deductions (constituting 0.58 hours) to eliminate time entries that (a) did not pertain to this case

or (b) corresponded to work performed in connection with billng or preparing invoices. These

reductions are offset by an increase in expenses in the amount of $0.44 to account for a

calculation error in telephone charges. This recalculation results in a request for payment of
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$24,565.31 for the expenses biled to Lead Counsel in its retention of Noblett during the

October-December 2007 period.

C. Cannonade Capital LLC

28. From October 2007 through December 2007, Lead Counsel was biled $91,380.00

in expenses by Canonade Capital LLC ("Canonade"). This amount reflects the total amount

biled by Cannonade for work performed on behalf of the Class durng the October-December

2007 period.

29. Joshua Slovik is the sole individual from Cannonade who has performed work on

behalf ofthe Class. As Lead Counsel previously represented to the Court, Mr. Slovik was

retained by Lead Counsel to provide financial advisory services on behalf of the Class, including

escrow account management (set-up and participation in meetings with leading banks providing

escrow and investment advisory services; negotiation of advantageous fees for the Class; and

review and reconciliation of accounts); funds investment (review and development of investment

alternatives; monitoring pricing and market conditions; analysis and development of

recommendations for specific investments; and investment direction and pricing verification);

quarterly and annual tax return preparation (review and advisement regarding tax strategies

developed by the Claims Administrator; coordination of information flow and interest income

calculations; and review oftax returns); attorneys fees (interest accrual analysis on fees and

coordination of payments to attorneys involved in the litigation); distribution funding (fuds

investment based on forecasted disbursement dates; advisement regarding costs and monetized

investments; and maximization of earings to the Class by ensurng that interest was earned until

distributions occured); and disbursement account review (review of the Claims Administrator's
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proposal to use Signature Ban to process Class disbursements; and development of a sweep

process to fund the account on an as-needed basis).2

30. During the October-December 2007 period, Mr. Slovik has focused his efforts in

two areas: continued management of the Class's funds (including continued investment of the

most recent anual Visa payment; investment of the most recent anual MasterCard payment;

assistance in management ofthe December 2007 distribution to the Class (in particular,

maximizing interest income up to the distribution date and setting up a distribution account that

minimized expenses for the Class); assistance in the preparation and review of the quarterly tax

returns; and continued monitoring and processing of account transactions); and efforts related to

the advancement of the securitization of the payments to be distributed to the Class (including

review of requirements with the bankers and counsel; advice regarding potential compromises

with MasterCard with respect to required representations and warranties; analysis of alternative

information required to secure a credit rating; preparation of a presentation for Standard &

Poor's regarding MasterCard obtaining and maintaining a credit rating; review of alternative

financing scenarios regarding securitization; assistance in the preparation of correspondence to

2 As financial advisor for the elass, Mr. SlovIk also has engaged in underwriter selection (development and

implementation of an underwriter selection process; and negotiation of engagement letters, including compensation,
roles, confict avoidance, and timing); securitization counsel management for issuer and underwrters (negotiation of
hourly rates, exclusivity and other clauses; coordination of 

issuer counsel input; and review of key issues (i.e.,
representations and warranties, covenants and indemnfication)); securitization strcture management (review and
analysis of potential comparable transactions; discussions with underwriters regarding alternatives and impact on
proceeds to the elass; and preparation of independent analysis and view of optimal securitization); Visa and
Mastereard negotiations (participation in preparation for and negotiations with Visa and Mastereard regarding
securitization; and assisting in preparation and review of required correspondence); rating agency coordination
(preparation of presentation to rating agencies; and partcipation in discussions regarding strctue and process
required to secure credit rating); and securitization economics (analysis of potential proceeds to the elass under
various scenarios; and benchmrk development to analyze which securitiation scenarios are potentially in the best
interest of the elass). Among the many valuable services that Mr. Slovik has provided to the elass, is the
investment (under Lead eounsel's direction) of the Settlement Funds in conservative short-term investments to
maximize the interest that the elass receives on the funds distributed.
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Special Master Wilcox and MasterCard counsel; and analysis of the impact on the securitization

of different levels of MasterCard's cooperation).

31. Cannonade has submitted an invoice to Lead Counsel containing dated entries for

time expended, with descriptions of the tasks undertaken. As with the other consultants' bils,

Lead Counsel reviewed Cannonade's invoice to ensure that the efforts being undertken were for

the benefit of the Class.

32. The total number of hours expended by Mr. Slovik in this representation during

the October 2007-December 2007 time frame was 152.30 at a rate of$600/hour throughout.3

33. As a result of its review of Canonade's invoice, Lead Counsel has made no

deductions. Accordingly, the amount of expense for Cannonade that Lead Counsel hereby

requests from the Court remains at $91,380.00.

3 We have continued to analyze the most cost effective way to compensate Mr. Slovik for his time, consistent with

the complex and multi-faceted services he is providing on behalf of the elass and the way financial advisors are
tyically compensated for services related to a complex deal such as the securitizations of the settlement funds in
this litigation. Because of the uncertainties (such as changing market conditions) surounding the completion of
such deals, we understand that financial advisors working on a complex financing either are paid on a monthly
retainer, via success fee, or some combination of both. When charged on a monthly rate for a deal involving sums
in excess of $1 bilion, these fees could tyically range between $80,000-$100,000, or approximately $1 million a
year. Lead eounsel declined such an arrangement and instead retained Mr. Slovik on an hourly basis. As we were
concerned with a guaranteed monthly retainer even in months in which the amount of hours dedicated to these
transactions are not significant, we agreed instead to compensate Mr. Slovik initially at $400 per hour (and to
provide him a success fee if and when the transactions are completed). In that context alone, the $400 hourly rate
reflected in these bils was fair and reasonable and well below market for the work Mr. Slovik had performed
through September 2007.

Various market conditions have waranted a change in Mr. Slovik's rate (effective October 2007) from $400/hour
to $600/hour, which we understand is stil below market. When the original rate was negotiated in May 2003,
securitization was expected to be relatively straight-forward and completed withn a short period of time. However,
as a result of Mastereard's IPO fiing, the United States' application to participate in the settlement distribution, and
the continuing diffculties in obtaing the required cooperation from Mastereard, significant delays have occured.
In addition, the curent credit market conditions and the upcomig Visa IPO will likely futher postpone the
competion date of the securitizations. These delays have significantly increased the level of diffculty and the
duration of Mr. Slovik's commitment while reducing the likelihood of success. After considering a number of
alternatives (including revisiting a monthly retainer which was determned inappropriate), and accounting for
changes in credit market conditions (significantly decreasing the likelihood of completig the transaction), the
increases in diffculty and delay, and the length of time since the originl hourly rate was set, Lead eounsel has
negotiated this rate increase.
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COUNSEL EXPENSES

39. To facilitate the Court's determination of the proper reimbursement of expenses,

Lead Counsel provides the following additional detail regarding the Counsel Expense category

referenced in the table, above.

40. Lead Counsel requests a total of $31.50 in counsel expenses billed by the Brown

Rudnick law firm in connection with this litigation for the October-December 2007 period. This

amount reflects the total amount biled by Brown Rudnick for expenses incurred in connection

with work performed on behalf ofthe Class durng the prior quarter.

41. As Lead Counsel previously informed the Court, Brown Rudnick was retained by

Lead Counsel on behalf of the Class on Januar 27,2006, to represent the Class as "Issuer's

Counsel" in the intended securitization of the payments to be made by Visa and MasterCard.4

42. Brown Rudnick has submitted an invoice to Lead Counsel containing itemized

expenses in the amount of $31.50. These expenses were incurred in connection with Brown

Rudnick's securitization work performed in September 2007 (as reflected in Lead Counsel's

July-September 2007 application), and were biled the following month.

43. As with the consultants' bils, Lead Counsel has reviewed Brown Rudnick's

invoice to ensure that the efforts being undertaken were for the benefit of the Class. As a result

ofthis review, Lead Counsel has made no deductions. Accordingly, the amount of expense for

Brown Rudnick that Lead Counsel hereby requests from the Cour remains at $3 i .50.

4 As the eourt is aware, Brown Rudnick was previously retained by Lead eounsel on behalf of 

the elass on May15, 2003, in connection with drafting certain provisions of the Settlement Agreements to facilitate securitiation of
payments to be made by Visa and Mastereard, and to assist Lead eounsel in managing the process of 

hiing anunderwriter for the securitization.
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44. Consistent with its treatment of the consultant invoices, Constantine Canon wil

provide a copy of Brown Rudnick's original invoice to the Special Master for an in camera

review.

* * *

45. None of the time or expenses biled in conjunction with the preparation of this

application or the audit conducted in conjunction with the same (or time or expenses biled in

conjunction with the preparation of any other request for attorneys' fees or expense

reimbursement by Lead Counsel) has been included in this application.

46. Lead Counsel wil post this Declaration on or about February 20, 2008, on the

case website, ww.inrevisacheckmastermoneyantitrustlitigation.com. in compliance with the

Cour's February 9,2005 and November 14,2006 Orders, the Special Master's December 29,

2006 Order, and the Court's November 14, 2007 Order, all of which govern the submission of

this and subsequent applications for fees and reimbursements of costs and expenses.

47. In compliance with the Court's Februar 9,2005 and November 14, 2006 Orders,

the December 29,2006 Order of the Special Master, and the Cour's November 14, 2007 Order,

the undersigned has caused to be delivered on or about February 20,2008, to Special Master

Wilcox: (a) this Declaration; (b) detailed line-by-line daily time records, including the amount of

time biled each day by each attorney and paralegal, with a description of how such time was

spent (organized (i) chronologically and (ii) by attorney and paralegal); (c) detailed line-by-line

expense records with a description of each expenditure (organized (i) chronologically and (ii) by

expense category); and (d) copies of invoices submitted by the following entities for the time

periods specified for each entity, above: (i) CRA, (ii) Noblett, (iii) Cannonade, (iv) Apco, and (v)

Brown Rudnick.
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York

February 20, 2008
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